The term 'biocultural rights' denotes a community's long established right, in accordance with its customary laws, to steward its lands, waters and resources. Such rights are being increasingly recognized in international environmental law. Biocultural rights are not simply claims to property, in the typical market sense of property being a universally commensurable, commodifiable and alienable resource; rather, as will be apparent from the discussion offered here, biocultural rights are collective rights of communities to carry out traditional stewardship roles vis-à-vis Nature, as conceived of by indigenous ontologies.
In contention are solutions which are either technocratic in nature or ones derived from the experiences of local communities that have long-term attachments to the soil. 2 This article argues that affirmation of the latter is a preferable response to the current ecological crisis. The article goes on to elaborate and make a case for 'biocultural rights' as a means to secure these community-led solutions.
The term 'biocultural' has a long pedigree. As will be seen below, it has been used widely by communities, academics and civil society to indicate a way of life that has developed out of a holistic relationship between Nature and culture. Hence, biocultural rights affirm the bond between indigenous, tribal and other communities 3 with their land, together with the floral, faunal and other resources in and on the land. In the literature, this relationship is generally described as one of stewardship. 4 As yet, international environmental lawyers have undertaken little or no research into the development of biocultural rights, nor have they done much even to acknowledge these rights. As a result, although rights practised by different types of community have very similar content, no connection between them has been made. For instance, because of ostensible differences between the activities of livestock keepers, farmers and gatherers, their cases were advocated by scholars and practitioners independently of one another and the rights in question were thought to be different. 5 Fundamentally, however, they are the same: a form of community stewardship over land and all that is associated with that land.
A major reason for the failure in international environmental law scholarship to produce a comprehensive biocultural jurisprudence lies in a political, economic and social paradigm that is unable to grasp the ethic of stewardship. This paradigm stems from the very foundations of the market economy, which views land as a universally commensurable, commodifiable and alienable resource -a view which has had a determining effect on discourses about private property as well as the nature and role of the associated human beings. 6 The aim of this article, therefore, is to show that communities that are empowered to maintain their traditional modes of land tenure can and do preserve the environment.
In order to establish this proposition, the article will examine examples of effect being given to biocultural rights, at both international and national levels. These examples provide evidence of a distinct trend that, however dimly realized at present, shows that law-and policy-makers are at last taking cognizance of solutions that communities have developed -often over long periods of time -to preserve the environment.
This assertion is supported by four interrelated movements: a post development discourse; a third generation of human rights; a gathering body of indigenous (or aboriginal) rights; and the refutation of the 'tragedy of the commons'. By referring to tendencies in international law and various systems of domestic law supporting these four movements, the article seeks to show that their confluence indicates an emerging general acceptance of biocultural rights.
Definite empirical proof that recognition and enforcement of biocultural rights promotes better environmental protection remains elusive. Indeed, the interplay between norm and fact in the four movements mentioned above is complex, but, by drawing attention to global tendencies in the normative sphere, the article contends that a norm may endorse, if not influence, social practices. 7 This it can do in many ways, notably by its powerful legitimating effect on practice and by channelling major sources of finance and social power into new incentive and enforcement schemes.
THE CONFLUENCE OF MOVEMENTS
Biocultural rights have emerged largely because of the disappointing social and ecological results of the dominant development paradigm. Hence, the first movement to be discussed is the post-development response. This has both a normative and a factual basis. It is factual in the sense that it is grounded in clear empirical evidence that top-down development paradigms have failed to protect the environment. It is normative in its call to heed the voice of communities actually working and living in the environments concerned. 8 The second movement is that of 'the commons'. Theorists working in this area have claimed that state control or privatization of common resources has caused degradation, rather than an improved ecology. Initially, the movement was concerned with the production of actual evidence that would disprove a generalized supposition about the beneficial effect of state and private action on the commons. Later, its agenda became normative, actively campaigning for the rights of local communities to govern and manage local ecosystems as a more effective way of ensuring conservation. in character, it is still not fully accepted in international law (or indeed in most systems of domestic law). The rights concerned include everything needed for the survival and flourishing of humankind, especially prosperity and a healthy environment. Unlike first-generation civil and political rights, which generally benefit individuals, thirdgeneration rights benefit groups, and, as a result, the rights are usually called 'group' or 'collective' rights.
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Finally, a specific category of minority rights has developed over the last four decades, those of indigenous (or aboriginal) peoples. 12 These are groups -usually disadvantaged minorities -who have demanded various rights, notably, free expression of culture, restoration of land and, more radically, full political self-determination. Any assertion of indigenous rights requires proof of the claimant's status of indigeneity, the core meaning of which denotes habitation of land before the arrival of colonists, 13 together with social and cultural subordination, and, what is important for the purposes of this article, a long historical association with particular tracts of land.
14 Biocultural rights 15 emerged contemporaneously with the appearance of environmental and indigenous rights, but almost unnoticed. These rights differ from the general category of indigenous rights because they presuppose an explicit link to the conservation and the sustainable use of biological diversity, and because the group need not necessarily be indigenous.
The word 'biocultural' is a catchall term that connects communities, land and its resources, its tenure systems and its ecosystems. Although this connection is realized through the rights to property, biocultural rights are not a simple property claim, which would imply a hitherto excluded group demanding property in the typical market sense of property, i.e., a universally commensurable, commodifiable and alienable thing. 16 On the contrary, biocultural rights are derived from a traditional tenure of land implicit in which is an obligation of stewardship.
SELF-DETERMINATION AS POLITICAL ECOLOGY
As noted above, environmental legal solutions can either be technocratic in nature or draw upon approaches devised by local communities themselves. Technocratic interventions obviously recognize the need to prevent the abuse of natural resources, and they put forward expert solutions for rational management of air, water and land. Such solutions are generally based on scientific reports about the carrying capacity and pollution thresholds of the ecosystem in question, and are usually supported by studies on the possibility of industrialization keeping step with the regenerative capacity of the ecosystem.
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Although technocratic solutions are implemented through a variety of sticks and carrots methods, such as tax benefits, subsidies and penalties, their enforceability depends ultimately on a class of experts and bureaucrats who are given the task of managing the environment in the interests of humanity. 18 The demarcation and administration of protected areas is operationalized by the exercise of techno-bureaucratic power. However, this power is often at odds with the decision-making authority of local communities.
The case of the Raika pastoralists of Rajasthan and the denial of their historical monsoon grazing rights in the Kumbalgarh sanctuary by a 2003 decision of the Indian Central Empowered Committee is an example of this kind of dynamic. The Raika's centuries-old grazing tradition in the Kumbalgarh sanctuary was abruptly halted when the Indian Central Empowered Committee prohibited grazing in the forest. This prohibition was issued without an understanding of the co-evolution of the Kumbalgarh ecosystem along with the grazing practices of the Raika pastoralists. Moreover, the prohibition rendered the forest vulnerable to fires, illegal logging and poachers, which the Raika had always guarded against.
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Indigenous peoples and other communities seeking recognition of their traditional land rights are clearly the most directly affected by any adverse environmental impact. It is often claimed that such communities have historically conserved ecosystems, and are best suited to make decisions about those ecosystems. In fact, it can be argued that the current ecological crisis is the consequence of an expertocracy imposing nonconsultative, top-down solutions resulting in the delegitimation of local knowledge and decision-making. 20 Several of these arguments rely on growing evidence of 16. Robert Ellickson, 'Property in Land' (1992 -1993 community conservation practices that have sustained ecosystems for generations. And much of this evidence, as we shall see later, has come to the fore over the last two decades. In some cases, it contradicts established wisdom that communitiesand their interests -are in open conflict with conservation. 21 An example of this would be 'slash and burn' farming or the swidden system of farming practised by communities the world over, which under certain conditions is considered ecologically sustainable and mimics the growth of the natural forest pattern.
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The top-down solutions imposed by experts are what Andre Gorz terms 'locking' as opposed to 'open' technologies. 23 The latter facilitate sharing, communication and local autonomy. They rely on the personal and creative energies of the proposed beneficiaries of a technology, thereby making them both users and creators. Locking technologies, on the other hand, are those that come pre-set: they work on a principle of command and control. Their development and deployment is therefore centralized, and they allow their beneficiaries little or no freedom to adapt the imposed methods to local needs and context. Community activism around environmental issues can be seen, in this light, to represent a break from a techno-bureaucratic approach to political ecology.
Proponents of a bottom-up approach trace the origins of the environmental movement back to a time before the current crisis, when communities began to protest against colonial states usurping the rights to their lands and waters. 24 The Nature that these communities sought to protect was not the Nature of the technocrats and bureaucrats, nor was it the 'unspoilt wilderness' of the naturalists. 25 Rather, it was a Nature that was so entwined with community life that it represented an entire way of being and knowing. 26 In fact, the defence of Nature for these communities was the defence of a 'cosmovision'.
27 For them, Nature was not something 'out there', which had to be protected by scientists and administrators through 'command and cope' mechanisms. Instead, Nature was the basis upon which they constructed their very notions of self and community through an intimate and historical interaction with the ecosystem. [T] he term cosmovision has to do with basic forms of seeing, feeling and perceiving the world. It is made manifest by the forms in which a people acts and expresses itself. This means that a cosmovision does not necessarily correspond to an ordered and unique discourse (cosmology) through which it can be described/explained and understood. In some cases the only way to understand a cosmovision is through living it -by sharing experiences with people who sustain that mode of living and that life- It is this understanding of political ecology that forms the backdrop to the discussion of the four social movements contributing to the emergence of biocultural rights.
Post-development: a people-centred ecology
The post-development movement 29 was born of the work of thinkers and activists such as EF Schumacher, 30 Ivan Illich, 31 Arturo Escobar and Gustavo Esteva.
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In his pivotal work, Encountering Development: The Making and the Unmaking of the Third World, Escobar sums up the post-development turn:
Development was -and continues to be for the most part -a top down, ethnocentric and technocratic approach, which treated people and cultures as abstract concepts, statistical figures to be moved up and down in the charts of 'progress'. Development was conceived not as a cultural process (culture was a residual variable, to disappear with the advance of modernization) but instead as a system of more or less universally applicable technical interventions intended to deliver some 'badly needed' goods to a 'target' population. It comes as no surprise that development became a force so destructive to the Third World cultures, ironically in the name of people's interests.
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Post-development scholars presented a radical critique of the large development projects of the 1970s and 1980s, arguing that they had contributed to the destabilizing of communities, the creation of poverty and the destruction of the environment. 34 In the 1980s and 90s, with a looming ecological crisis in view, post-development activists began to highlight local community conservation systems and the need to affirm them. 35 The work of organizations such as PRATEC (Andean Project for Peasant Technologies) 36 29. Post-development theories gained momentum in the 1990s as a critique of the ecological and social fallouts of dominant development paradigms, which had ranged from neo-liberalism to the Green Revolution. Post-development theorists critiqued these development paradigms as top down, techno-bureaucratic solutions that were bound to fail due to their inability to engage genuinely with community needs and experiences. epitomized the best of post-development thinking in action.
PRATEC is based in the central Andes (covering parts of Peru, Bolivia and Ecuador). It has worked extensively on cultural affirmation through the valorization of traditional agricultural practices. As Jorge Ishizawa from PRATEC points out:
In our understanding, cultural affirmation is the process by which people who live in a place remember and regenerate their traditional practices, nurturing their pacha (local world) and letting themselves be nurtured by it. Since in the case of the central Andes, this local world is agrocentric, nurturance is the mode of being in the Andean pacha. Andean cultural affirmation is the continuous affirmation of this mode of being ... Cultural affirmation, then, is not an intellectual matter. For the people of the central Andes, it is the sustained regeneration of biocultural diversity through the activities of mutual nurturance undertaken by the campesinos and the entities that make up their pacha.
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A statement by Julia Pacoricona Aliaga from Conima in Peru exemplifies the kind of culture that PARTEC seeks to affirm:
The potato is our mother because when it produces fruits it is feeding us, clothing us and giving us happiness, but we also nurture her. When the plants are small, we call them wawas (children) because we have to look after them, delouse (weed) them, clothe (hill) them, dance and feast them. This has always been done. My parents taught me to nurture them with affection and good will as we do with our children.
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Over the last 16 years, COMPAS-ED has maintained a sustained project on endogenous development in partnership with organizations in Asia, Latin America and Africa. Endogenous development encapsulates the essence of post-development thinking, participates in the efforts of Andean Amazonian peasant communities to counter the socially and ecologically destructive effects of industrial agriculture and governmental agrarian policies. By using local knowledge and the practice of traditional "ritual agriculture" and through adopting a non-dualistic, eco-centric worldview, PRATEC supports the resurgence of local approaches to agriculture, which it sees as radically opposed to Western industrial agriculture. The Andean peasant practice of ritual agriculture embraces kinship-oriented visions of the land and encourages empathetic actions that illustrate respect for all living entities of the biosphere.' Agricultural activities include ritual actions, utterances, and offerings that express both a deep respect for Pachamama (Mother Earth) and communitarian aspects that characterize the worldview of the Andean people, <http://www.terralingua.org/bcdconservation/?p=244> accessed 14 March 2014. 37. The COMPAS network supports field programmes of Community Based Organizations (CBOs) and Non-Governmental Organizations (NGOs) to develop, test and improve the endogenous development approach in dialogue with modern western-based science. COMPAS systematizes the experiences in such a way that other NGOs and government agencies can make use of the endogenous development approach. COMPAS facilitates intercultural dialogues amongst CBOs, NGOs, universities and research centres across countries and continents to enable systematization beyond the national level. According to COMPAS, endogenous development revitalizes ancestral and local knowledge and integrates external knowledge and resources that fit the local context. It leads to increased bio-cultural diversity, reduced environmental degradation, and a self-sustaining local and regional exchange of goods and services, <http://www.compasnet.org/?page_id=22> accessed 14 March 2014. 38. Supra n 27, at 111. 39. Ibid., quote from Terre des homes -Germany, Children and Biodiversity in the Andes (Lima, 2001) 23.
because it bases itself on local peoples' own criteria of development, taking into account their material, social and spiritual well-being. In an effort to avoid techno-bureaucratic, top-down solutions, COMPAS-ED seeks to make local peoples' worldviews and livelihood strategies the starting point for development. The work of its partners in Guatemala, India and Ghana 40 provides evidence that these worldviews and strategies promote a particular conception of sustainable development as a balance between material, social and spiritual well-being.
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Post-development, as a discipline that valorizes community ecological practices, arose as a result of the critique launched by the political ecology of techno-bureaucratic solutions to development and conservation. In this sense, it broke from sections of established environmental thinking by insisting on a clear link between environmental conservation and community rights in the management of that community's lands and waters. 
(Un)common wisdom of the commons
The post-development movement found a natural ally in the movement for the commons. The latter had, through empirical data, begun to turn the 'tragedy of the commons' theory on its head. 43 This theory was based on an assumption that, when the community as a whole has to bear the consequences of dealing with commonly held resources, individuals seek to maximize their own interests, a process that works to the detriment of both the community and the sustainability of a common resource. Hence, the tragedy of the commons is an argument that long-term sustainability of common pool resources is best ensured when such resources are privatized or state controlled.
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Extensive research on governance of the commons by political scientists and economists, such as Elinor Ostrom 45 and Arun Agarwal, 46 has established, unequivocally, that state control or privatization of common pool resources is not necessarily the best way of ensuring conservation. In many cases, these solutions are counter-productive. Contrary to the tragedy of the commons theory, which contends, inter alia, that mismanagement by a community leads to the destruction of common resources, researchers have established that, under certain conditions, 48 conservation of ecosystems is best ensured by communities.
These findings are congruent with those of more recent research which has evaluated the effectiveness of protected areas under different kinds of management regimes in three different environments: the Chitwan District of Nepal, the Mahananda Wildlife Sanctuary in West Bengal in India, and the Tadoba-Andhari Tiger Reserve in Maharashtra, India. Research projects here found that a protectionist approach that excluded local communities was likely to fail unless governments were prepared to invest heavily in the initiative. The same projects also showed, on the one hand, that conservation was likely to fail if outsiders (or dominant insiders) imposed rules on a community's use of resources, and, on the other hand, that forest resources were more effectively managed if community members were genuinely involved in decisionmaking and developing rules for use of the resources.
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The post-development and commons movements intersected in the sense that the latter empirically validated the postulates of the former, and highlighted the role that communities played in the conservation of ecosystems. This intersection was a politically significant marriage of strengths; it presented a new certainty that could not be ignored by policy-makers confronting a potential ecological catastrophe. Ostrom best summed this up when she responded to a question asking for her advice to state actors who had influence in formulating natural resource policy:
No panaceas! We [policy makers] tend to want simple formulas. We have two main prescriptions: privatize the resource or make it state property with uniform rules. But sometimes the people who are living on the resource are in the best position to figure out how to manage it as a commons. 48. These conditions are what Ostrom terms the eight design principles for effective common pool resource management. They are: (1) define clear group boundaries; (2) match rules governing use of common goods to local needs and conditions; (3) ensure that those affected by the rules can participate in modifying the rules; (4) make sure the rulemaking rights of community members are respected by outside authorities; (5) develop a system, carried out by community members, for monitoring members' behaviour; (6) use graduated sanctions for rule violators; (7) provide accessible, low-cost means for dispute resolution; (8) build responsibility for governing the common resource in nested tiers from the lowest level up to the entire interconnected system. Supra n 41, at 90. 49. Elinor Ostrom and Harini Nagendra, 'Insights on Linking Forests, Trees, and People from the Air, on the Ground, and in the Laboratory' (2006) It was only in the early 1980s, however, that the movement for indigenous peoples' rights, in both national and supra-national forums, really got underway.
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The movement now speaks for an estimated 300 million indigenous peoples, claiming a primordial identity, from 4000 distinct societies. 53 Unlike the movements of the 1960s for recognition of ethnic minorities, the indigenous people's movement asserts itself not as a legal category or as an analytical concept but as a paradoxical expression of a global identity. Thus, the term 'indigenous' reaches for a unity amidst diversity, and the movement has, with remarkable success, used the United Nations as the key site for its struggle for recognition of indigenous peoples' rights.
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While there is no universally agreed definition of who is indigenous, a broad consensus has grown around the definition proposed by Jose Martinez Cobo, the Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of Minorities. In his Study on the Problem of Discrimination against Indigenous Populations, Martinez Cobo proposed the following:
Indigenous communities, peoples and nations [are] those which, having a historical continuity with pre-invasion and pre-colonial societies that developed on their territories, consider themselves distinct from other sectors of the societies now prevailing on those territories, or parts of them. They form at present non-dominant sectors of society and are determined to preserve, develop and transmit to future generations their ancestral territories, and their ethnic identity, as the basis of their continued existence as peoples, in accordance with their own cultural patterns, social institutions and legal system. 55 At the heart of the struggle for the rights of indigenous peoples lies a right to selfdetermination. As noted by James Anaya, the UN Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples, self-determination in this context is not a claim for separate statehood but is rather a claim grounded on international human rights, namely, certain core principles of non-discrimination, protection of cultural integrity, self-government, title to lands and natural resources, together with social welfare for economic well-being. has now captured public attention conceives of such peoples as the original trustees of the earth. 57 Strategically and steadfastly, indigenous peoples have begun to claim legal recognition for this role and to demand rights to ecological stewardship in negotiations towards multilateral environmental agreements, programmes of work, decisions and guidelines under the CBD (as will become apparent below). Riding on the momentum of the commons and post-development movements, indigenous peoples present recognition of their right to self-determination as both a practical and a moral solution to the ecological crisis.
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Discourses around the strong cultural and spiritual links between indigenous peoples and their lands are not new. They stretch back to the beliefs of some of the oldest aboriginal peoples of the world, notably Aboriginals in Australia 59 and the San of Southern Africa. The common theme among the different San groups was: the existence of a primal time, a mythic age in which beings and states were ontologically fluid and a certain state of inchoate amorphousness prevailed. ... The majority of the beings of primal time were beings, in which animal and human traits co-mingled. ... These therianthropic variants of the 'Early Race' bore animal names -Anteater, Lion, Hyena, Jackal, Springbok, Blue Crane, Tortoise. ... Yet they were also human, and were married, in a riotous mix of cross-species alliances, including with humans of the 'Early Race'. ... They behaved in all ways like humans; however now and again their actions took an animal twist, in line with the protagonist's specific faunal trait.
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In a political climate where grand top-down development theories have been discredited and local systems of resource management affirmed, the indigenous peoples movement has begun to make a critical link between the right to selfdetermination and environmental conservation. And, as already noted, to do so, they have begun to highlight their role as guardians of ecosystems and the significance of their cultural and spiritual bonds with Nature. What is more, indigenous peoples point out that their territories are some of the richest in biodiversity, and that the collapse of such ecosystems began with their dispossession. 61 The natural corollary of this view is that biodiversity conservation is integrally linked to securing the rights of indigenous peoples to their territories, their way of life, their culture and customary ways of decision-making, in short, to the securing of biocultural rights. 
Third-generation environmental rights
Under international law, the civil and political rights encoded in the Universal Declaration on Human Rights 1948 (UDHR) and the International Covenant on Civil and Political Rights 1966 (ICCPR) are commonly taken to be the first generation of human rights. The second-generation rights are socio-economic and cultural rights. These too are mentioned in the UDHR, but they appear most prominently in the International Covenant on Economic, Social and Cultural Rights 1966 (ICESR).
Third-generation rights are usually described as solidarity, collective or group rights, since they are designed to benefit groups of people rather than individuals. And, in this context, it is irrelevant whether the group is a minority or whether it is defined in ethnic, religious or linguistic terms. 62 These rights go beyond the merely civil and social, and aim to secure rights to self-determination, economic and social development, cultural heritage, natural resources and, most importantly for current purposes, a satisfactory environment.
Third-generation rights are not codified in a single instrument. Instead, they are largely the work of international organizations, which have been successful in producing a series of declarations, conventions and codes of conduct. In this regard, the Organisation of African Unity deserves special mention, 63 since it was responsible for the African Charter on Human and Peoples' Rights (1986), which protects most of the main third-generation rights, namely, self-determination, development, natural resources and a satisfactory environment.
64
Other bodies involved with collective rights were established by the General Assembly of the United Nations: the UN Development Programme; the UN Environmental Programme and the UN Commission on Sustainable Development. The latter body was set up after a major UN Conference on Environment and Development, also known as the 'Rio' or 'Earth' Summit (1992). The Declaration produced by this conference was intended to be the environmental equivalent of the UDHR, but was undermined by a division of opinion between developed and developing nations.
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The Rio Summit nonetheless recorded some substantial achievements, notably an increase in public awareness and a political commitment by states to respect environmental issues. More concrete products of the Summit were the Rio Declaration on Environment and Development (a list of non-binding principles intended to guide other Earth Summit documents); Agenda 21 (a non-binding plan of action for sustainable development, committing states to a more balanced form of development by requiring them to minimize harmful effects on the environment); 66 the UN Framework Convention on Climate Change 1992 and, significantly for this article, the Convention on Biological Diversity 1993 (CBD).
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The origins of the CBD -the very need for it -as Bragdon argues, had much to do with the emergence of homo economicus and the consequent desacralizing of Nature. 68 An alarming report issued seven years after adoption of the Convention (in 2000) by the CBD Secretariat stated that species were then disappearing 50-100 times faster than the natural rate, and that this rate was predicted to continue rising exponentially. An estimated 34,000 plant and 5200 animal species, including one in eight of the world's bird species, faced extinction. About 45 per cent of the Earth's original forests had gone and would continue to shrink. Up to 10 per cent of coral reefs, which are among the most biologically diverse ecosystems in the world, had been destroyed and one-third of those remaining would face collapse over the next 10 to 20 years. Coastal mangroves, a vital nursery habitat for countless species, were also vulnerable; half had already gone.
4 THE GENESIS OF BIOCULTURAL RIGHTS: THE CONFLUENCE OF THE FOUR MOVEMENTS
The justification for wider recognition of the efficacy of biocultural rights arises at the confluence of the movements described above. Despite their differences, these movements converge in a common goal: to protect local ecosystems and to accept that this goal is best achieved by securing the rights of communities who live in them. As we shall see below, this understanding has provided the necessary impetus for a swathe of environmental laws and policies explicitly and implicitly recognizing rights of communities to steward their territories, rights we refer to as biocultural rights. Biocultural rights therefore denote all the rights required to secure community stewardship over their lands and waters. This role reflects a way of life, whereby a 66. This instrument consisted of more than 2500 plans, embracing all parts of the environment, from the outermost limits of the atmosphere to the depths of the oceans, and it was intended to guide all human activities. Developed countries agreed to contribute 0.7 per cent of their gross domestic product towards implementing Agenda 21, but these commitments have yet to be honoured. 67. The Convention has 193 states parties and aims to ensure the conservation and sustainable use of biological diversity and the fair and equitable sharing of benefits arising from its commercial and research utilization. community's identity, its culture, spirituality and system of governance are inseparable from its lands and waters. Biocultural rights do not denote exercise of ownership in the western legal sense but rather a duty of care and protection. This proposition is endorsed by mounting evidence of sophisticated methods for conservation and sustainable use in community systems of land management found in various parts of the world. Examples have emerged from action-research projects that have been run since 2005 by the International Institute for Environment and Development (IIED) to compare the conservation practices of indigenous peoples and local communities in India, China, Peru, Panama and Kenya. 70 One of the most interesting findings of these projects was the identification of a set of ecological ethics common to all the communities studied, notwithstanding their diverse cultures and vastly different terrains. These ethical systems were initially identified as customary laws through the pioneering work of Alejandro Argumedo of the Asociación ANDES with the Quechua communities of Peru, who had set up a Potato Park as an in situ gene bank and a biocultural territory to conserve their traditional potato varieties. The IIED summed up these ethics as: reciprocity (what is taken from Nature is given back in equal measure), duality (everything in Nature has a complementary opposite, and these opposites must be balanced) and equilibrium (everything in Nature is in a state of dynamic equilibrium or harmony and this harmony must not be disrupted). Mother Earth and all human, plant and animal relatives are sacred, sovereign, respected, unique living beings with their own right to survive, and each plays an essential role in the survival and health of the natural world. Human beings are not separate from the rest of the natural world, but are created to live in relationship and harmony with it and with all life. The Creator has given us a sacred responsibility to protect and care for the land and all of life, as well as to safeguard its well being for future generations to come. Regarding hard law at the global level, conceptions of the relationship between indigenous peoples, ancestral lands and the preservation of biodiversity are visible within the normative structure of international law itself, particularly as a result of the indigenous legal engagement indicated above. For example, the CBD was the first international treaty that explicitly recognized the link between traditional ways of life of communities and biodiversity conservation. More importantly, in articles 8(j) 73 and 10(c), 74 the CBD obliges its 193 state parties to safeguard these traditional ways of life by ensuring the integrity of traditional cultures, encouraging customary use of biological resources and upholding local decision-making structures.
The CBD rights have been underscored by various indigenous peoples' declarations and statements that have called for the recognition of the right of indigenous peoples to maintain and strengthen their distinctive relationship with their traditionally owned or occupied territories. Most important in this regard is the United Nations Declaration on the Rights of Indigenous Peoples 2007 (UNDRIP). 75 Article 25 provides that:
Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship with their traditionally owned or otherwise occupied and used lands, territories, waters and coastal seas and other resources and to uphold their responsibilities to future generations in this regard.
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Although the UNDRIP is a UN General Assembly resolution, which makes it a nonbinding recommendation to states, it carries significant normative weight for states that voted in its favour. The UNDRIP goes on to recognize indigenous peoples' rights to use and develop lands they traditionally owned or occupied, without state interference, and to uphold their responsibilities to future generations. 77 Specific reference is made to the right of indigenous peoples to conserve and protect the environment, including a right to determine the capacity of production of indigenous lands. This evidence has played a key role in the emerging discourse on Indigenous Peoples and Community Conserved Areas (ICCAs) under the Program of Work on Protected Areas (PoWPA) within the CBD framework. 80 The PoWPA discussions are an example of the battle between a state-led technocratic approach of fencing off 'protected areas' for conservation purposes and the response by community organizations and NGOs led by the ICCA Consortium 81 demanding legal recognition of local conservation practices in the tradition of political ecology.
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Pastoralists and livestock keepers across the world are also supported by organizations advocating biocultural rights. The LIFE Network, 83 for instance, has sought legal recognition of their role as creators of livestock breeds and custodians of local ecosystems, 84 which involves advocating rights as livestock keepers and pastoralists both under the CBD and the Food and Agriculture Organization (FAO).
85 These rights, outlined in the LIFE Network, facilitated the 2009 Declaration on Livestock Keepers Rights, 86 and are endorsed by a number of pastoralist and livestock keepers' organizations. The principles underlying such rights are based on recognition of the integral links between the keepers, their breeds, the ecosystem and the conservation cycles that these links engender.
The emergence of farmers' rights under the International Treaty on Plant Genetic Resources for Food and Agriculture (2004) (ITPGRFA) is a further example of the emergence of biocultural rights.
87 Under article 9 of the Treaty, states are obliged to recognize farmers' rights, in particular the contributions farmers make to conserving and developing crop genetic resources. Although governments must protect and promote farmers' rights, they can choose a variety of locally relevant measures to do so, which makes the modalities for implementation nebulous. The Governing Body of the ITPGRFA, however, is attempting to realize these rights. While the ITPGRFA does not define them, the generally agreed definition underscores their biocultural nature, notably, the customary rights of farmers to save, use, exchange and sell farm-saved seed and propagating material; their rights to be recognized, rewarded and supported for their contribution to the global pool of genetic resources as well as to the development of commercial varieties of plants; and their right to participate in decision making on issues related to crop genetic resources.
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Drawing on these treaties, and reading them in the light of the CBD, it is possible to argue that a new legal landscape has emerged in which biocultural rights are being developed as a people-led alternative to state-led solutions to the environmental crisis.
89 Nearly every CBD body, including the Working Group on article 8(j), the Working Group on Access and Benefit Sharing (ABS), the Working Group on Protected Areas and the Subsidiary Body on Scientific, Technical and Technological Advice (SBSTTA), has become fertile ground for developing and refining biocultural rights. In many ways, therefore, we can say that these rights have begun to crystallize as a sub-set of third-generation group or solidarity rights.
The growing discourse on biocultural rights is spilling over from the CBD to other UN and international fora, especially to environmental bodies such as the World Intellectual Property Organization -Intergovernmental Committee (WIPO-IGC), 90 i) their biological resources; ii) the right to collectively benefit from the use of their biological resources; iii) their innovations, practices, knowledge and technologies acquired through generations; iv) the right to collectively benefit from the utilisation of their innovations, practices, knowledge and technologies; v) their rights to use their innovations, practices, knowledge and technologies in the conservation and sustainable use of biological diversity; vi) the exercise of collective rights as legitimate custodians and users of their biological resources'.
significantly affirm the self-determination of indigenous peoples and local communities. They are rights to traditional knowledge, genetic resources, self-governance through their own laws and community protocols and benefit from the utilization of traditional knowledge and genetic resources by third parties outside the traditional circle. 99 While none of these rights is unqualified and all of them allow for limited state involvement, they should be seen as substantial gains in the direction of a political ecology.
CONCLUSION: FROM HUMBLE BEGINNINGS TO STEWARDSHIP OF THE PLANET
The evidence marshalled above suggests a discursive cross-engagement amongst both top and bottom level decision-and law-making institutions which points towards a growing level of acceptance of biocultural rights as a category of third generation rights in the international sphere. Even so, these rights have had an unsung arrival on the international legal stage. This humble birth can be ascribed, primarily, to the following reasons. First, biocultural rights have responded less to third generation group rights in any overt manner, and more to the crisis of biodiversity loss and its ramifications for food, health and economic security. As a result of intensive lobbying by environmental groups and a growing body of empirical evidence, states have had to make a policy U-turn from the disastrous 'fines and fences' approach to conservation.
100 That approach had involved disenfranchising communities that had historically occupied common lands in favour of state control or private ownership. This policy U-turn meant, in essence, that in order to ensure conservation and sustainable use, states were obliged to affirm and secure the rights of communities that had been custodians of the relevant ecosystems for generations.
Second, unlike other third generation rights, biocultural rights carry no undertone of the political self-determination claims that inevitably make states nervous. Instead, biocultural rights have been advocated mainly under the Rio Conventions as the 'environmental rights' of communities. As a result, biocultural rights initially appeared in non-threatening forms such as 'farmers rights', 'livestock keepers' rights' and rights to traditional knowledge, which, though hard won, were not seen as a threat to state sovereignty.
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Biocultural rights also differ significantly from other group rights in that the nature of the rights they seek to assert is not necessarily based on ethnicity, religion or minority status but instead on a history of stewardship. Hence, the nature of self-determination that has been asserted centres upon community management of natural resources with evidence of a conservation practice that, in most cases, has proved more effective than state management. Third, biocultural rights were advocated in international environmental negotiations as a defence against 'biopiracy'. Communities, in essence, demanded state protection from corporate theft of their knowledge and resources. Within the politically fraught TRIPS negotiations, developing countries supported biocultural rights as State assertions, using communities as proxies for the same kind of intellectual property rights that companies and individuals claimed, albeit in a sui-generis form.
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As a shadow subset of third-generation and indigenous rights, biocultural rights possess elements of third-generation rights but differ from them in an explicit commitment to conservation and to the sustainable use of biodiversity. In many ways, these rights have been given greater recognition than mainstream third-generation rights, precisely because their politically unobjectionable nature acts as a bulwark against the more contentious group claims, most notably, of course, self-determination.
Biocultural rights can, therefore, be understood primarily as collective rights expressing the specific aim of affirming the stewardship of communities over their lands and waters. They differ from private property rights in that they refuse to conceive of Nature as only a fungible and alienable commodity with exchange value. Accordingly, biocultural rights seek to safeguard the stewarding relationship between a community and its ecosystem.
While, for the most part, biocultural rights are associated with communities that have strong cultural and spiritual ties to their lands, there is no reason why they should not also be claimed by urban communities aspiring to protect the destruction of their parks, wetlands, lakes and trees in the name of development. One possible future development, then, for biocultural rights could involve their translation into forms of urban popular stewardship. Further research must be conducted, however, in order to establish whether such communities are able to develop and assert the same kinds of biocultural relationship to their locations as traditional communities can to their ancestral lands.
The ethic of stewardship or care lies at the core of the seemingly disparate rights aiming to achieve the objective of conservation. Stewardship is critical for a discourse of biocultural rights, for it provides the ethical content of the rights, and thereby creates a paradigm shift whereby rights to land, to culture, to traditional knowledge, to self-governance, etc., are informed by a set of values that are not market based, and, what is more, are contained within the limitations of an overriding responsibility to protect the environment.
In 1999 the United Nations Environment Program published a pivotal collection of articles on the cultural and spiritual values of biodiversity. 104 This collection was edited by the late anthropologist Darrell Addison Posey. Posey inspired an entire generation of anthropologists and community activists to begin mapping the role of cultures of indigenous peoples and local communities in ensuring biodiversity. He was one of the first to highlight the need for a 'bundle of rights' approach to conservation that would reflect the integrated nature of community life. He called these rights 'traditional resources rights' (TRR) and described them as 'the many "bundles of rights" that can be used for protection, compensation, and conservation'. He went on to say:
TRR is an integrated rights concept that recognizes the inextricable link between cultural and biological diversity and sees no contradiction between the human rights of indigenous and local communities, including the right to development and environmental conservation. Indeed, they are mutually supportive since the destiny of traditional peoples largely determines, and is determined by, the state of the world's biological diversity. TRR includes overlapping and mutually supporting bundles of rights.
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The concept of biocultural rights further nuances Posey's ideas on TRR by introducing stewardship as the fundamental ethos that binds together the different rights that communities need to protect their way of life. The powerful centrality of the stewardship ethic arguably provides useful clues for the future trajectories of biocultural rights discourse, which contains the potential to bring it into alignment with such wellestablished discourses as feminism and post-colonialism. While the much-criticized liberal rights discourse focuses on the juridical subject as an atomistic bearer of many separate rights, biocultural rights understand the juridical subject as a node in a web of biocultural relationships.
Biocultural rights are therefore a conception that can connect new discourses about modes of materialism and the shortcomings of traditional liberalism. Such rights focus less on the orthodox traditional conception of boundless autonomy and more on linkages between rights required by communities to care for their lands and resources. Indeed, within a biocultural rights framework, rights are meaningless on their ownas is the human being. These rights make sense only in relation to other rights, and in the larger context of the well-being of communities and Nature.
In the final analysis, the term biocultural right is best understood as a label for the variegated legal trends now moving towards securing the right to stewardship of Nature by indigenous peoples and local communities. This momentum is fuelled by the fact that such located, consciously eco-embedded communities can help humanity re-member its kinship with Nature and repair the dis-membering that is caused when Nature is treated as a mere exchange value.
